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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 14, 260 


ALBERT T. KING, 
Appellant 
vs. 


WILBER M. BRUCKER, 
Secretary of the Army 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTION 
This Court has jurisdiction of this appeal from a judgment of the 
United States District Court for the District of Columbia pursuant to 
28 U.S.C. 1291. 
OPINION 


The judgment below appears at page 6 of the Joint Appendix. 





STATEMENT OF THE CASE 


Appellant filed suit in the United States District Court for the 


District of Columbia against the Secretary of the Army asking a de- 
claratory judgment to the effect that he was entitled to a hearing before 
the Board for Correction of Military Records, and that he was suffer- 
ing from psychomotor epilepsy, and was entitled to have his records 
corrected to show him as discharged under honorable conditions. 
Appellant's complaint sets forth that he resigned from the Army on 

June 13, 1946, as a Captain of Infantry, that his separation did not 
specify the character of his discharge, that he was not advised that it 
would not do so, and that at the time he resigned he was suffering from 
psychomotor epilepsy and did not know what he was doing. In January 
1945 he had been involved in an auto accident in France during a period 
of 'blackout"’ caused by an epileptic attack. At atime when he was ill 
and mentally disturbed by reason of his epilepsy, he was given the choice 
of court-martial proceedings or resignation. He chose the latter, but 
did not know that his discharge would be other than honorable. He was 
subsequently hospitalized for psychoneurosis, then discharged in February 
1946 at Fort Meade, Maryland. Appellee withheld specification of appel- 
_lant's discharge as honorable on the theory that he was drunk and AWOL 
in France at the time of his ‘tblackout."" Appellant has since learned 

that he suffers from psychomotor epilepsy and that he was mentally dis- 
turbed at the time he resigned from the Army. During the period since, 
appellant has asked the appellee to change his discharge specification 
and has repeatedly requested a hearing before the Board for Correction 
of Military Records, but appellee has consistently denied him an oppor- 
tunity to present his evidence of gross error and injustice. On October 
17, 1957 the court below granted the Government's motion for summary 
judgment on the grounds that the complaint raised no genuine issue of 
material fact, that it had no jurisdiction, and laches. 





SUMMARY OF ARGUMENT 


Appellant's complaint raises genuine issues of fact, and he is en- 
titled to trial on these issues. Further, the court below has jurisdiction 
to review action of the appellee's Board for Correction of Military Re- 
cords to see whether it is arbitrary. A determination of whether appel- 
lant has been guilty of laches must await trial, where it will be shown 
that he has constantly pressed for his administrative rights, that appel- 
lee will not be prejudiced by the delay, and that he has been in constant 
letter communication with the Board and with doctors concerning his 
condition at the time of his resignation from the Army, assembling evi- 
dence of his condition. The court below erred in granting summary 
judgment on the grounds stated. 


ARGUMENT 
Appellant's Complaint Raises Genuine Issues Of 
Material Fact. 

Appellant's complaint in the court below asks only for a declara- 
tory judgment. In substance it alleges that appellant was induced to 
resign his commission as Captain of Infantry in the Army at a time 
when he was suffering from psychomotor epilepsy and unable to appre- 
ciate the consequences of his action, and that the appellee through his 


Board for Correction of Military Records, has arbitrarily refused to 


grant appellant a hearing to show that he was mentally disturbed at the 


time of his resignation. As a result, appellant has suffered the penalties 


of a court martial conviction without ever having had a trial. 


The Army gave appellant an unspecified discharge, which denies 
him all veteran's benefits, on the assumption that he resigned because 
he was drunk and AWOL rather than submitting to trial by court martial 
to determine the facts. Had appellant been rational, and had he been 
told that his resignation would result in a discharge that was other than 
honorable, the same as might be the penalty upon court martial convic- 
tion, he would have submitted to court martial trial -- the consequences 





ss 


4 


would not be worse. Nearly every paragraph of appellant's complaint 
in the court below raises unresolved issues of fact. The court erred 
in granting summary judgment. Summary judgment cannot be granted 
if there are genuine issues of material fact raised in the complaint. 
Rule 56(c), F.R.C.P.; Roumel v. Bernstein, 243 F.2d 647. Pleadings 
are to be liberally construed in favor of the party opposing the motion 


for summary judgment. Purity Cheese Co. v. Ryser Co., 153 F.2d 88. 


The court below did not do so. 


Il. The Court Below Has Jurisdiction To Review Actions 
Of The Board For Correction Of Military Records. 
Decisions of the Army Board for the Correction of Military Re- 
cords can be reviewed for arbitrariness, the same as any other ad- 
ministrative ruling. As stated in Wales v. U. S., 130 F.Supp. 900, 
904, in a case reviewing a decision of said Board: 
"*** the doors of this Court are always open to grant 
relief to a party aggrieved by the action of an executive or 
administrative officer which is arbitrary or capricious. 
Carlin v. U.S., 100 F.Supp. 451. The Supreme Court has 
long recognized the right of the Court to review such action. 
Dismuke v. U. S., 297 U.S. 167." 
No administrative action is "final", regardless of what Congress 
says, if itis arbitrary. Dismuke v. U. S., 297 U.S. 167; U.S. v. 
Williams, 278 U.S. 255; Silberschein v. U. S., 266 U.S. 221; Railway 
Conductors v. Swan, 329 U.S. 520; Eagles v. U. S., 329 U.S. 304; 
Estep v. U. S., 327 U.S. 114. 


The Supreme Court has not ruled on the extent of judicial review 
afforded in cases challenging the type of discharge certificate issued 
to a soldier. Schustak v. Herren, 234 F. 2d 134; Patterson v. Lamb, 
329 U.S. 539. Appellant's complaint shows he was suffering from 
psychomotor epilepsy at the time he accepted resignation from the 
Army in lieu of court martial. It has been held that resignation under 


Similar circumstances is invalid. Stampados v. U. S., 136 Ct.Cl. 309. 
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Appellant submits that the court below has jurisdiction to hear this 
matter and review the action of the Board for Correction of Military 


Records for arbitrariness. 


Il. The Court Below Erred In Charging Appellant With 
Laches. 


Mere lapse of time is insufficient to establish laches. Duell v. 


Duell, 101 F.Supp. 444. Laches is an equitable doctrine and is con- 


trolled by equitable considerations. The fundamental requisite neces- 
sary for its application is an undue and unexplained delay working an 
injustice on the other party. Mt. Vernon Savings Bank v. Wardman, 

84 App. D.C. 343, 173 F.2d 648. The court below had not the slightest 
showing of prejudice to the Government by reason of delay,apart from 
the fact that appellant was embroiled in administrative proceedings dur- 
ing the period of delay. The court below erred in granting summary 
judgment on the ground of laches when there was no showing to justify 
application of the doctrine. 


CONCLUSION 


Wherefore, the premises considered, appellant submits the court 
below erred in granting summary judgment, and requests that this 
Court reverse the lower court and send the case back for trial on the 


merits. 


CARL L. SHIPLEY 


982 National Press Building 
Washington, D. C. 


Attorney for Appellant 
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1 JOINT APPENDIX 
[Filed Feb. 7, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALEERT T. KING 
Seven Locks Road 
Rockville, Maryland 


Plaintiff 
vs. 


WILBER M. BRUCKER 
Secretary of the Army 
The Pentagon 
Washington, D. C. 


Defendant 


C.A. No. 546-56 


ee Nee ee ee ee ee ee ee =e ee ee 


COMPLAINT FOR DECLARATORY JUDGMENT 
1. Plaintiff is a citizen of the United States and defendant is 
authorized by Act of Congress (5 U.S.C. A. 191(a)) to correct any mili- 
tary record to correct an error or remove an injustice. 
2. On June 13, 1946, plaintiff resigned as Captain, Infantry 
« Reserve, 0235591. 

3. His separation from service was recorded without specifica- 
tion as to character, which implies neither honorable nor dishonorable 
conditions. 

4. Plaintiff did not understand that his voluntary resignation 
- would deprive him of the benefits and privileges of an honorable dis- 

charge. When he learned of this consequence, plaintiff requested de- 
p> fendant to correct his separation record, which request was denied on 
November 18, 1946, by defendant's Discharge Review Board. Subse- 
quently, plaintiff requested defendant to correct the records in his case 
under the provisions of 5 U.S.C. A. 191(a). Defendant refused on the 
ground that plaintiff had not established a sufficient basis for review. 
5. Title 5 U.S.C.A., par. 191(a), provides in substance that 
2 defendant is authorized "to correct an error or remove an injus- 
tice” by correcting military records. Defendant refuses to grant plain- 
tiff a hearing before the Board on Correction of Military Records to 


‘ae 






2 
show there is error and injustice in his classification of discharge under 
other than honorable conditions. 

6. Actually, on or about January 27, 1948, plaintiff was given 
leave to visit friends in Liege, Belgium. He blacked out, and came to 
his senses in Paris, France, next day in a strange building being exam- 
ined by a medical officer. He was advised that he had taken an Army 
jeep the night before and involved himself in a collision. He was accused 
of being drunk andAWOL. His Commanding Officer gave him the choice 
of court martial or resignation. Plaintiff was ill and upset and chose the 
latter alternative, with the consequences related above. 

7. Asa matter of fact, at the time plaintiff blacked out in Paris 
he was suffering from psychomotor epilepsy. One manifestation of said 
illness is amnesia and blacking out. Attacks are frequently diagnosed 
as drug or alcohol intoxication. Plaintiff's conditions deteriorated 
rapidly thereafter. He was hospitalized in August, 1945, in the 83rd 
General Hospital and treated for psychoneurosis, later returned to the 

U. S. on a hospital ship and sent to an Army Convalescent Hospital at 
Fort Storey, Virginia, where he remained until February, 1946. 

8. On February 18, 1946, he was discharged on points at Fort 
Meade, Maryland. Subsequently this order of discharge was revoked 
and he was re-separated as set forth hereinabove on the basis of his 
resignation. . 

9. Plaintiff alleges that defendant has withheld specification of 
his discharge as "honorable" on the theory that he was drunk and AWOL 
in Paris in January, 1945. Plaintiff further alleges that he was, asa 
matter of medical fact, suffering from psychomotor epilepsy at the time, 
and has submitted competent medical evidence of same to defendant. 

3 Nonetheless, defendant refuses to grant plaintiff a hearing before 
the Board on Correction of Military Records to establish that he is the 
victim of grave error and injustice. 

10. Plaintiff alleges that said action of defendant is arbitrary and 
capricious and deprives him of due process. 
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WHEREFORE, plaintiff requests this Court to enter judgment 
against defendant, declaring: 

1. Plaintiff is entitled to a hearing and opportunity to present 
evidence to the Board on Correction of Military Records. 

2. That plaintiff was ill of psychomotor epilepsy in January, 
1945, and entitled to have his records corrected to show he was dis- 
charged under honorable conditions. 


/s/ Carl L. Shipley 
Attorney for Plaintiff 


[Filed April 9, 1956] 
ANSWER 
First Defense 
The complaint fails to state a claim upon which relief may be 
granted. 
Second Defense 
The Court lacks jurisdiction over the subject matter. 
Third Defense 
The Court lacks jurisdiction since this is an unconsented suit 
against the United States. 


Fourth Defense 


Any relief to which the plaintiff might otherwise be entitled is 
barred by the statute of limitations. 
Fifth Defense 
Any relief to which the plaintiff might otherwise be entitled is 
barred by laches. 
Sixth Defense 
Answering specifically the allegations contained in the complaint, 
the defendant avers: 
1. He is not required to answer the allegations of paragraph 1 of 
the complaint. 
2. Defendant admits that plaintiff resigned from the Army, but 
defendant avers that plaintiff tendered his resignation on August 10, 1945, 
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and that pkaintiff was separated from the service effective as of June 13, 7 
1946. ai 
3. Admitted. ’ 

5 4. Defendant denies the allegations of paragraph 4 of the com- 


plaint, except that defendant does admit that on November 18, 1946 plain- 
tiff, after a hearing, was denied relief by the Secretary of War's Dis- 

charge Review Board, and that plaintiff was denied relief by the Army 2 

Board on Correction of Military Records on the ground that plaintiff 

had not established a sufficient basis for review. 

9. Plaintiff's allegation concerning the provisions of Title 5, 
U.S.C. A., 191(a) is a conclusion of law and the defendant is not re- 
quired to answer. The remaining allegations of paragraph 5 of the com- 


plaint are denied. ‘ 
6. The allegations of paragraph 6 of the complaint are denied, ex- r 
cept that the defendant does admit that plaintiff was advised that he had m 


taken an Army jeep without permission and had been involved in a col- 
lision, that he had been drunk, and that he had, without authority, issued 
travel orders to himself. 

7. The allegations of paragraph 7 of the complaint are denied.ex- 


cept that the defendant does admit the allegations relating to the hospi- » 
talization of the plaintiff. 


8. Admitted. > 

9. and 10. Denied. 

WHEREFORE, the defendant having fully answered the allegations 
contained in the complaint, demands judgment together with the costs 


of this suit. 
/s/ Leo A. Rover 
United States Attorney 


/s/ Oliver Gasch 
Asst. United States Attorney e 


/s/ Frank H. Strickler 
Asst. United States Attorney 


/s/ Edward O. Fennell 
[Certificate Of Service] Asst. United States Attorney 








14 [Filed May 31, 1957] 
MOTION FOR SUMMARY JUDGMENT 

Comes now the defendant by and through his attorney, the United 
States Attorney, and moves this Honorable Court to grant summary judg- 
ment in favor of the defendant upon the following grounds: 

1. There is no genuine issue of fact. 

2. The defendant is entitled to judgment as a matter of law. 

3. Defendant's Exhibit No. 1, personnel record in the custody of 
the Adjutant General pertaining to plaintiff, Albert T. King, attached 
hereto and made a part hereof. (The pertinent portions of this exhibit 
are denominated A through L for the Court's convenience, but such de- 
nomination is not intended to be exclusive, the entire record being sub- 
mitted herewith. ) 

4. Defendant's Exhibit No. 2, Army Regulations, official publi- 
cations of the Department of the Army in the custody of the Adjutant 
General, attached hereto and made a part hereof. 

5. Defendant's Exhibit No. 3, memorandum regulations and 
changes relating to the Secretary of War's Board on Correction of Mili- 
tary Records, official publications of the Department of the Army in the 
custody of the Adjutant General, attached hereto and made a part hereof. 


/s/ Oliver Gasch 
United States Attorney 


15 [Filed August 30, 1957] 
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 
Comes now plaintiff and opposes defendant's motion for summary 
judgment on the ground that the complaint raises genuine issues of ma- 
terial fact. 
/s/ Carl L. Shipley 
* * *¥* - 
Attorney for Plaintiff 
[Certificate Of Service] 
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16 [Filed October 18, 1957] 
ORDER 

This cause having come on for hearing upon defendant's motion 
for summary judgment, and the Court having considered such motion, 
the opposition thereto, the affidavits and exhibits filed herein, and all 
of the pleadings, and it appearing to the Court that there is no genuine 
issue as to material fact, and+that-+this-Court is without -pmisdiction -+o- 
grant the-relief prayed for,- and that plaimif-is-guiity-of laches, and 
that defendant is entitled to judgment as a matter of law, it is this 18th 
day of October, 1957 

ORDERED that the defendant's motion for summary judgment be 
and the same is hereby granted and that the complaint be and the same 


is hereby dismissed. 


/s/ Alexander Holtzoff 
Judge 


[Certificate Of Service] 


17 [Filed November 22, 1957] 
NOTICE OF APPEAL 


Notice is hereby given this 22nd day of November, 1957, that 
plaintiff hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 18th 
day of October, 1957 in favor of defendant against said plaintiff. 


/s/ Carl L. Shipley 
Attorney for Plaintiff 


Send to: 
U. S. Attorney 
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HEADQUARTERS 
CAMP BROOKLYN 
Suippes Sub-Area 
Assembly Area Command APO 752 
10 Aug 1945 


SUBJECT: Tender of Resignation. 


TO: The Adjutant General 
Washington, D. C. 
(Thru Channels) 


1. I, ALBERT T. KING, TC, Captain, 0 235 591, have been in- 
formed by my commanding officer pursuant to provisions of AR 605-230 
that I have been recommended for reclassification. 


2. Therefore, under the provisions of AR 605-275, I hereby 


voluntarily tender my resignation from the Army in lieu of reclassifi- 
cation. 

3. I understand that this resignation, if accepted, will be accep- 
ted without specification as to the character thereof, and that this im- 
plies neither honorable nor dishonorable conditions. 

4. I understand that I am not entitled to a certificate of service 
or mustering-out pay, and will not be granted accrued leave. 

/s/ Albert T. King 


Albert T. King 
0 235 591 
Capt, TC 


WAR DEPARTMENT 
SECRETARY OF WAR'S SEPARATIONS BOARD 
WASHINGTON 25, D. C. 


1 October 1945 
MEMORANDUM FOR THE ADJUTANT GENERAL: 
Subject: Capt Albert T. King, 0235591 
The Secretary of War directs: 
1. That the resignation of the subject officer be accepted without 
specification as to character pursuant to the provisions of Par. 14A, 
AR 605-230, change 3. 
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2. That a Certificate of Service be not issued to this officer and v 

that accrued leave be not granted. 
/s/ WM BRYDEN 


WM BRYDEN 
Major General, U. S. Army ~ 
President 
_/s/ ¥F. T. BONSTELL 
F. T. BONSTELL 7 
Colonel, AGD ‘ 
Recorder 
WAR DEPARTMENT : 
WASHINGTON 25 . 
THE SECRETARY OF WAR'S DISCHARGE REVIEW BOARD 
Room 5C-871, The Pentagon Building - 


27 September 1946 


Mr. Albert T. King, 
2611 Oak Place, 
Bethesda 14, Maryland 


Dear Mr. King: 

Your application for a review of the type and nature of your dis- 
charge from the Army, together with the War Department records in 
your case have been referred to the Secretary of War's Discharge Re- 

_ view Board. ; 

Your case is set for a hearing at 1:00 PM, 25 Oct 46, Room 883, ‘ 
at the Board's Offices in the Pentagon Building, Washington, D. C. If ; 
you cannot appear on this date, please so inform the Board at once, 

_ suggesting an alternate date upon which you can appear. The Board will 
then advise you whether or not the date you select is satisfactory. If 
you desire to examine the file in your case before the hearing, it is 
suggested that you report at the Board's Offices in the Pentagon Build- , 
ing prior to the hour set for hearing. ¢ 

You are advised that no expense in connection with the appearance 

_ of yourself, witnesses or counsel will be borne by the Government. 

Very truly yours, 


Ferguson C. Stewart 
Major Inf. 
Acting Secretary-Recorder 
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AGPO-S-D 201 King, Albert T. 
(29 Oct 46) 18 November 1946 


Mr. Albert T. King 
5611 Oak Place 
Bethesda 14, Maryland 


Dear Mr. King: 

The Secretary of War's Discharge Review Board, established 
under the authority of Section 301, Public Law 346, 78th Congress, 
approved 22 June 1944, in consideration of your application, has re- 
viewed the type and nature of your separation from the service. 

You are advised that after a careful review of the entire case and 
upon direction of the Secretary of War, a change in type of separation 
is not favorably considered, and that the prior action of the War Depart- 
ment is confirmed. 

Sincerely yours, 
/s/ EDWARD F. WITSELL 


EDWARD F. WITSELL 
Major General 
The Adjutant General 


J. J. Bauer 
Maj., AGD 
Pers Actions Br., 3666 


Copy furnished: 
The Secretary of War's Discharge Review Board. 


AGPO-S-C 201 King, Albert T. 
(2 Aug 49) 8 August 1949 


Mr. Albert T. King 
9611 Oak Place 
Bethesda 14, Maryland 


Dear Mr. King: 

Reference is made to your request for a correction of your Army 
records, under the provisions of Section 207 of the Legislative Reorgan- 
ization Act of 1946 (Public Law 601, 79th Congress). 

The administrative regulations and procedures established by the 
Secretary of the Army for the guidance of the Board on the Correction 
of Military Records provide that an application for hearing by the Board 


- " ° 
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10 
may be denied where a sufficient basis for review has not been estab- 
lished. 

I regret to advise you that careful consideration by the Army Board 
on Correction of Military Records of your Army records, together with 
such facts as have been presented by you, fail to establish sufficient 
basis for a hearing of your case by the Board. Therefore, in the ab- 
sence of additional material evidence, no further action on your appli- P 
cation is contemplated. 

Sincerely yours, 


EDWARD F. WITSELL 
Major General 
The Adjutant General 


' Memo for Record: C. T. DOLLAR, Capt., AGD - 
Req rev of sep by Asst OIC, Civ Comp Unit ai 
Army Bd on C of Mil Recs Ext 3537 


Resig accepted w/o sp as 

to char Denied by ADRB , 
20 Oct 46 Not suff evid . 
for hearing by A Bd on C 

of Mil Recs. 


Copy furnished: 
Army Board on Correction of 
Military Records 
Rm 4C 870, The Pentagon 7 








